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United States Court of Appeals 


FOR THE NINTH CIRCUIT 


Myron E. GLENN, et al., 
Plaintiff s-A ppellants, 
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SOUTHERN CALIFORNIA Epison CoMPANY, LTD., 
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No. 12071 


Raymonp F. DRAKE, et al., 
Plaintiff s-A ppellants, 
WS: 
SOUTHERN CALIFORNIA Epison Company, Ltp., 
Defendant-A ppellee. 


APPELLANTS’ REPLY BRIEF. 


This brief is presented for the purpose of summarizing 
the contentions of the parties and clarifying their respec- 
tive positions. Appellee’s arguments, the cases cited, and 
the attempts to distinguish the cases and points relied 
upon by Appellants, do not raise any further issues nor 
present any contentions which have not been fully an- 
swered in Appellants’ brief.’ 


1Appellants’ brief shall be referred to by the letter “B.’’ The 
brief of Appellee shall be referred to as “A. B.” The Appendix to 
Appellee’s brief shall be referred to as “Ap.” 
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In substance, as Appellants’ brief clearly states, the 
claims of Appellants are for overtime compensation for 
work performed and made compensable by a contract or 
custom to pay for such work, which claims were improp- 
erly disposed of by the lower Court in dismissing the ac- 


tions without a full trial on the merits. 


As we read the brief of Appellee, the contentions put 
forth in support of its position and in opposition to that of 
Appellants, may be stated to rest on the following propo- 
sions: 

A. The Court acted properly in dismissing the action 
for lack of jurisdiction of the subject matter where it af- 
firmatively appeared without contradiction that there was 


no conflict on any material issue. 


B. The Portal-to-Portal Act bars the claims of Ap- 


pellants. 


C. There was no contract between the Appellants to 
pay for the work performed by Appellants for which re- 
covery is sought because the specific activities for which 
compensation is sought are not set forth in the alleged 


contracts between the parties. 


D. The affirmative defenses of good faith were estab- 


lished as a matter of law. 
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DISCUSSION OF THE CONTENTIONS OF 
APPELLEE. 


I. Dimissal of the Action. 


In summary, the contention made by the Appellee that 
dismissal was proper rests on the argument that dismissal 
for lack of jurisdiction is proper where it affirmatively 
appears that there is no conflict in any material issue of 
fact. With the abstract statement of the rule of law gov- 
erning dismissal, we have no quarrel. However, the rule 
justifying dismissal where it affirmatively appears that 
the court is without jurisdiction, cannot be removed from 
the context in which the rule is meant to apply and be used 
indiscriminately as a justification for dismissal in cases 
like the ones at bar, where the evidence is in conflict and 
where the facts are put at issue by denials, affidavits, and 
depositions. The employment relationship existing be- 
tween employer and employees is a composite of many 
facts, including the understanding of the parties, their con- 
duct, the duties performed, and any number of factors, the 
true meaning of which inay be ascertained only by a close 
inspection of all the facts by the Court. 


Appellants have set forth the appropriate rules of law, 
governing situations where the facts are in dispute (B. 
15-25). The attention of the Court is respectfully di- 
rected to the discussions therein set forth, where it clearly 
appears that the question of jurisdiction cannot be sum- 
marily disposed of on the basis of affidavits and conflict- 
ing evidence. 


Appellee attempts to avoid the application of the ap- 
propriate rules of law by argumentatively proceeding on 
the assumption that the record is devoid of any dispute, 
and that its position is one which is acquiesced in by Ap- 
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pellants without contradiction. A mere examination of 
the mass of data presented by affidavit, deposition, and oral 
hearing, conclusively points to the insubstantial basis of 
Appellee’s claim in this respect. Without wishing to be 
repetitious, we respectfully call the attention of the court 
to Appellants’ brief, pages 13 and 14, where the facts in 
dispute are summarized with supporting record references. 
As an examination of these facts in dispute show, the 
very material issues constituting the nature of the employ- 
ment relationship between Appellants and Appellee were 
at all times in conflict and at no time possessed of the 
simple clarity for which Appellee argues.” 


The very argumentative nature of the position of Ap- 
pellee gives evidence of the existence of the disputes with 
respect to the facts. 


As an example of the dispute existing on the facts, we 
wish to point out to the Court certain statements made by 
Appellee in its brief commenting on the facts and attempt- 
ing to argue, insufhciently and improperly it seems at this 
stage of the proceedings, the merit of its factual position. 


Appellee states as follows: 


“Notwithstanding the claims of the resident em- 
ployee appellants that they had a definite eight hour 
shift, we beleve we could have convinced any rea- 
sonable court or jury that the time in which it took 
them to perform their active duties between their 
first and last calls to the switching centers was much 
less than eight hours per day. Indeed, an examina- 
tion of the summary of the logs of the sub-station 
men which were introduced at the pre-trial hearing 
on November 18, 1946 [Deft. Exs. B-1 to S-6] show 


1See Appendix pp. 1 to 10 for statement of disputed facts. 
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that on the basis of time estimated by Mr. Lyons in 
his testimony [D. R. 117, 127], which is uncontro- 
verted, the time required for their active duties about 
the sub-station would average between 1% and 2 
hours per day (App. pp. 115 to 120). It is true that 
in addition to that they were required to take care 
of their yards and station grounds, but it may be 
doubted whether that time should be computed under 
the Act. Even if it should, it only consumed a short 
time each day. 

While in the depositions the appellants complain of 
the strain of answering call-outs, the exhibits U to 
CJ, introduced at the said pre-trial hearing show all 
recorded call-outs of the resident employee appellants 
and that as to each such appellant there were a num- 
ber of months in which there were no call-outs at 
all, and that the call-outs of all resident appellants 
averaged one in 15.5538 days.” (A. B. 20, empha- 
sis added. ) 


In discussing the employment contract between the par- 
ties, Appellee gives evidence of a dispute in arguing the 
contentions of Appellants: 

“Appellants argue that the bulletin constituted a 
direct promise to pay overtime for all time spent upon 
defendant’s premises in excess of forty hours per 
week. It is clear that no such interpretation can be 
reasonably drawn from the language of the bulletin.” 
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In concluding that the contentions of Appellants are ab- 
surd, a position which certainly evidences a dispute between 
the parties as to the nature of their employment relation- 
ship, Appellee states: 


“There is another legal principle which, independ- 
ent of other considerations, would prevent such con- 
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struction. It is well settled that when there are two 
possible constructions of a written instrument, one 
of which will lead to fair and equitable results and 
the other to absurd and inequitable results, the 
former will bewaccepred: (A5 BesZy 


Appellee further attempts to argue the facts by draw- 
ing conclusions from the conduct of the parties. It is of 
course elementary that conduct is a question of fact to be 
determined by a full trial of the issues. 


Skidmore v. Sunfit & Co., 323 U.S. 134,769 eee 
124 (1944). 


Appellee states: 


“Tt is, of course, elementary that in interpreting a 
contract, the conduct of the parties may be considered. 
In this case, however, there is no need of relying on 
that rule, since the appellants claim that the contract 
itself was not wholly written but consisted of the bul- 
letin, the employment, and custom and _ practice. 
When the conduct of the parties is considered, it is 
crystal clear that neither party interpreted the bulle- 
tin as containing any promise or agreement to pay 
overtime other than for emergency services performed 
during the nighttime hours.” (A. B. 33.) 


Appellee further manifests the existence of a contro- 
versy concerning the employment relationship existing be- 
tween the parties by argumentatively discussing Appel- 
lants’ construction of the employment agreement: 

“Appellants’ argument that they understood the 
bulletin A-36 as promising pay for their standby time 
is absurd, in view of their conduct as disclosed by 
this record. 

As we have pointed out, at the time of the issu- 
ance of those bulletins it was not usually supposed 
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that standby time was compensable, and it is clear 
that it was not being paid for by the defendant either 
before or after the revision of the bulletin of 1942 
or 1943. Could any intelligent person have under- 
stood the bulletion as promising him compensation for 
standby time when at the time of his employment he 
was told that the job required him for five days a 
week to live on the Company’s premises, and during 
those days to remain twenty-four hours a day close 
enough to the station house or his residence to be able 
to respond in case his services were needed for an 
emergency; that he would be paid overtime for any 
emergency work performed during the nighttime 
hours, and then, by bulletin, informed that he had no 
regular hours in which to perform his services but 
that forty hours should be considered a week’s work, 
and he would be paid time and a half for any excess 
hours; that he was then instructed to show for his 
normal services eight hours, neither more nor less, 
regardless of whether he performed that amount of 
service, and to show as overtime only emergency 
services performed during the nighttime hours, and 
that his overtime compensation would be determined 
by computing his hourly rate on the basis that his 
monthly salary was paid for forty hours of service?” 
Gab 30-39. ) 


Without laboring the point, and without burdening this 
Court by the request that it fully examine the record in 
order to determine the confused state of the facts upon 
which the Court below improperly acted in summarily dis- 
missing the claims of Appellants, it seems from the above 
discussion that there is no basis upon which the summary 
disposition by the Court below can be upheld by this Court 
(see B. 15-25). 
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The record is replete with instances of the contradiction 
existing on the facts constituting the employment relation- 
ship of the parties to the extent that it is impossible for 
one fully to understand that relationship without a minute 
and close examination of all the data. Certainly on the 
basis of the record it cannot be contended that it is clear 
and that it affirmatively appears that Appellants are en- 
titled to no relief. The court should exercise its summary 
power with caution and not deprive litigants of their 
right to be heard on the merits. It is hard to imagine a 
situation where this truth is more appropriately applied 
than in these cases. 


II. The Portal-to-Portal Act. 


Appellee argues that no distinction may be made in the 
application of the Portal-to-Portal Act to portal-to-portal 
claims as such, and to the claims of Appellants here for 
work performed. It states that no case has made such a 
distinction notwithstanding the cases cited and discussed 
by Appellants at pages 28, 29, and 30 of their brief. 


The Appellee seeks to distinguish the Conzell case by 
pointing to the distinction between the facts of that case 
and the facts with which we are here concerned. How- 
ever, this distinction cannot be supported as an examina- 
tion of the Conwell case will show. In Conwell v. Central 
Missouri Telephone Co., 76 Fed. Supp. 398 (U. S. D. C. 
Mo., 1948), the Court sets forth the facts of employment 
of plaintiff as follows (76 Fed. Supp. 400) : 

“There is little dispute about the facts. Mrs. Con- 
well was employed as night telephone operator at 
Holden, Missouri, for approximately 20 years, and 
Miss Pinkepank was employed in the same capacity at 
Sweet Springs, Missouri, for a little longer period of 
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time. During all of that period of time plaintiffs 
were on what is termed an eleven-hour tour. They 
were required to go on duty at nine o’clock in the 
evening and to remain there until eight o’clock the 
following morning. They were paid for eight hours 
only until 1943. The difference between the time 
compensated for and eleven hours was designated as 
sleeping time, and a cot was furnished by defendant 
and placed in a room near the switchboard so that the 
operator might utilize such time as her duties per- 
mitted in rest or sleep. In 1943 an increase in pay 
was requested and additional compensation was al- 
lowed by reducing the sleeping time at Holden from 
three to two hours and at Sweet Springs from three 
to two and one-half hours. Thereafter, Mrs. Con- 
well was paid for nine hours and Miss Pinkepank 
for eight and one-half. The switchboards were lo- 
cated in buildings owned or leased and controlled by 
defendant and were not in the homes of the operators. 
There was no change in plaintiffs’ duties after the 
passage of the Fair Labor Standards Act of 1938. 
There was no written contract of employment. At 
the beginning of the period for which. overtime com- 
pensation is sought, plaintiff Pinkepank was receiving 
32 cents per hour and plaintiff Conwell 33 cents per 
hour. Periodic increases ultimately raised the hourly 
wage to 40 cents. In 1943 when plaintiffs requested 
an additional wage increase, defendant simply short- 
ened the sleeping time and increased the working 
time. 


Defendant has about 25 exchanges in central Mis- 
souri. Sweet Springs has a population of about 1,800 
and between 600 and 700 telephone patrons. Holden 
is slightly smaller in population and number of 
patrons. Plaintiffs are still employed by defendant. 
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The switchboards operated by plaintiffs are com- 
monly known as drop boards. Whenever a call comes 
into the board a small metallic disk-like device at- 
tached to the switchboard drops and exposes an aper- 
ture into which a plug is inserted to form the connec- 
tion. Many of the patrons of each of the offices are 
rural subscribers, and a number of such subscribers 
are on each line. It is not necessary for a patron on 
a rural line calling another patron on the same line 
to route the call through the exchange. Each patron 
on such a line has a designated ‘ring’ and answers 
when he recognizes his designated ‘ring’ or signal. 
But notwithstanding the fact that such calls are not 
routed through the exchange, when a call is placed 
by one subscriber to another subscriber on the same 
line, the drop to which the line is attached on the 
board falls, and it requires the manual effort of the 
operator to replace it. Also during electrical storms 
the drops on a board will often fall, and the operator 
must replace them before the lines are again available 
for use in making connections. Consequently during 
the entire period that plaintiffs worked for defendant, 
they were required to replace the drops after they 
fell at whatever time that might be during their 
hours of duty. 


Several long distance lines were routed through 
each of the switchboards each night. These lines af- 
forded long distance service to patrons of smaller 
cominunities where the switchboards were closed at 
early hours each night. These long distance lines were 
in addition to the regular lines serving Sweet Springs 
and Holden. 


The operators were charged with the responsibility 
of making records of long distance calls. Occasionally 
they dusted the boards, and during the winter months 
they maintained the fire in the stove in their exchange. 
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However, their duties outside those of attending the 
switchboards, it seems to me, are of no consequence 
in determining whether they come within the pro- 
visions of the Fair Labor Standards Act. 


The number of calls through each of the exchanges 
varied with the talking desires of the patrons. The 
load usually had decreased considerably by eleven 
o'clock or midnight. Thereafter, calls were infre- 
quent. Often there were considerable periods of time 
when there were no calls, and other periods when 
calls were more numerous, requiring more constant 
attention to the board. Usually after the ordinary 
load began to decrease, an automatic, electric bell was 
turned on, and the operator was permitted to leave 
the board. If a call came through the board, the bell 
sounded, attracting the attention of the operator. 


The operator was not permitted to leave the prem- 
ises or the room in which the switchboard was located 
between the time she went on duty at nine o'clock in 
the evening and the time her tour of duty ended at 
eight o'clock the following morning. Whatever the 
requirements of the board were with respect to the 
number of calls to be serviced by her, she was re- 
quired to be there. Although the evidence is silent as 
to the exact number of calls that went through after 
midnight, it does reveal that the number of such calls 
varied nightly. Some nights the operators were able 
to get several hours of uninterrupted sleep; at other 
times they were disturbed at frequent intervals and 
obtained very little sleep. Whatever time was used 
in actual attendance upon the switchboard in excess 
of eight hours per day prior to 1943, and in excess 
of eight and one-half hours for Pinkepank and nine 
hours for Conwell thereafter, was not compensated 
for by the defendant.” (Emphasis added.) 
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There is no distinction in substance in the employment 
relations involved in the Conwell case and the employment 
relations involved here. The Appellants, other than the 
primary service men, were required to remain on the prem- 
ises to be available to perform whatever duties might arise, 
which is exactly the fact in the Cozvell case. 


With reference to the application of the Portal-to-Portal 
Act to cases of this kind, it is well to set forth the position 
of the lower Court in the Covzvell case on the hearing on 
defendant’s Motion to Dismiss. In Conwell v. Central 
Missouri Telephone Co., 74 Fed. Supp. 542 (U. S. D. C. 
Mo., 1947), the Court stated (74 Fed. Supp. 545): 


“Tt is difficult to conclude that the Congress of the 
United States intended to deny jurisdiction of the 
Court over legitimate claims of employees who had 
actually worked many hours in excess of 40 hours 
permitted by the Fair Labor Standards Act. No- 
where was it insisted during the consideration of the 
Act that such claims were unfair or unjust or outside 
the scope of the Fair Labor Standards Act, nor were 
there any expressions indicating a desire to destroy 
any such claims, or the jurisdiction of the Court with — 
respect thereto except in so far as 1t was necessary to 
deny jurisdiction with respect to the portal-to-portal 
pay cases which were not secking compensation for 
actual services rendered for productive labor, but for 
traveling and waiting time and for other activities 
outside actual productive activities.’ (Emphasis 


added. ) 


The attention of the Court is respectfully directed to the 
discussion of the case of Mauro v. Malcolm M. Slaughter 
& Co. (U. S. D. C. N. Y., 1948), 14 Labor Gases; par 
64,299, p. 72,715 (B. 29-30). 
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ikawthescase of» Hessev.sduePent de Nemours «& «Co. 
gu. Ss. Di C., NwJ., 1949), 16 Labor Cases, par, 65,0384, 
p. 75,438, the complaint alleged in paragraph 7(a) that 
certain plaintiffs were actually employed for 8% hours, 
one-half hour of which was designated as a meal period, 
and that the defendant curtailed the 30-minute meal period 
by directing the plaintiffs back to work at the end of 20 
minutes. There was alleged Rule No. 1 of the Defend- 
ant’s Rules & Regulations, as follows (16 Lab. Cases, par. 
65,084 at p. 75,438) : 
“In the event an employee works over 8 hours per 
day or over 40 hours per week, he will be paid in 
excess of 8 hours per day or over 40 hours per week.” 


It was further alleged in paragraph 7(b) of the complaint 
that the plaintiffs reported for certain work in advance 
of their shifts. Defendant moved to dismiss on the ground 
that the plaintiffs had failed to allege a contract to pay 
compensation for the particular time for which overtime 
compensation was sought. The court in refusing to dis- 
miss paragraph 7(a) of the complaint stated (16 Lab. 
Cases, par. 65,084 at p. 75,439) : 

“The situation herein is ruled by Central Missouri 
Telephone Company v. Conwell, 170 F. (2d) 641... 
According to paragraphs 7(a) and (c) of the com- 
plaint at least, it is made to appear that the excess 
of work was achieved by encroaching upon the plain- 
tiffs’ uncompensated meal periods.” 


The Court, however, adopted a different position with 
respect to the pre-shift time for which compensation was 
sought in paragraph 7(b). Since there was no contract, 
custom or practice alleged, paragraph 7(b) of the com- 
plaint which involved portal activity was ordered dismissed. 
This case points up the distinction to be made in the treat- 
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ment of claims for non-portal activities and claims for 
portal-to-portal activities. The Court applied the rule of 
Central Missouri Telephone Company v. Conwell with re- 
spect to the claims for work as distinguished from the 
claims for portal-to-portal activity. This is a proper con- 
struction because it effectuates the intent of both the Fair 
Labor Standards Act and of the Portal-to-Portal Act. If 
the Court were to apply the Portal-to-Portal Act indis- 
criminately to all claims for work, then it would be a 
simple matter for an employer to escape his obligation 
under the Fair Labor Standards Act by engaging an em- 
ployee to work with the reservation of no agreement to pay 
for such work. Such an interpretation of the two acts 
would render the Fair Labor Standards Act nugatory. 


While it is true that there is conflict in the interpretation 
of the Portal-to-Portal Act, it seems necessary, in order 
to give effect to the requirements of the Fair Labor Stand- 
ards Act, that the Portal-to-Portal Act be restricted to the 
application of those non-meritorious claims for portal-to- 
portal actvities which were created by Anderson v. Mt. 
Clemens Pottery Co., 328 U. S. 680, 90 L. Bde Was 
(1946), and not indiscriminately and blindly applied to 
eliminate compensation to employees for work honestly 
given. 


III. The Existence of a Contract to Pay for the 
Activities Performed by Appellants. 

Appellee takes the position that Bulletin A-36 did not 
constitute a contract to pay for the activities performed by 
Appellants on the ground that it does not specify with 
particularity the activities that are to be compensated. In 
support of this position, Appellee points out that the re- 
covery by Appellants would constitute a windfall and, 
further, that their claims are absurd. 
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Appellee seeks to rely upon the conduct of the parties as 
an aid to the construction of the employment agreement 
and seenungly takes the position that because they had not 
been paid for their services there was no contract to pay. 
This is a novel and ingenious rule of contract construc- 
tion and its logical extension would bar all suits on con- 
tract on the theory that if there is no performance there is 
no contract. 


Appellee dismisses the applicability of the case of Joshua 
Hendy Corp. v. Mills, 169 F. 2d 898 (C. C. A. 9, 1948), 
cited and discussed in Appellants’ brief at pages 31, 32, 
and 33 as follows: 

“Appellants assert (B. 31-3) that this Court had 
before it in Joshua Hendy Corp. v. Mills, 169 F. 2d 
898, a contract substantially similar to that alleged 
here as being set out in Bulletin A-36. This is en- 
tirely erroneous. An examination of that case will 
show that waiting or standby time was not involved; 
that the contract in that case was a definite written 


one between the union and the appellants, and was in 
no wise similar to the bulletin.” (A. B. 29-30.) 


It will be noted that Appellee’s attempted distinction 
rests on the assertion that waiting time was not involved 
in the Joshua Hendy case. This, however, is of no moment. 
The only issue is whether there is a contract to pay for 
work performed, and whether the work was performed. 
It is completely irrelevant to any consideration of the 
matter whether the work consisted in waiting or in the 
performance of other activities. 


Appellee’s further distinction rests on the assertion that 
in the Joshua Hendy case the contract was negotiated be- 
tween the Union and the employer, It is difficult for us to 
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see why this is a distinction. If Bulletin A-36 is part of 
the contract of employment between Appellants and Ap- 
pellee, there is no significance in the manner in which it 
is negotiated or in the means by which it comes into ex- 
istence. 


It is respectfully submitted that Appellants’ position is 
governed by the decision of this Court in the Joshua 
Hendy case to the effect that where there is a contract to 
pay overtime for work performed, the employer must pay 
such overtime if the activities of the employee fall within 
the meaning of the phrase ‘“‘work performed.” 


The contention of Appellants that Bulletin A-36 consti- 
tuted a promise to pay for all work performed in excess 
of 8 hours per day receives further support in Frank v. 
Walson & Co., Iic., 172 F. 2d 712 (C. C. A. 7a 
There the plaintiffs were employed in the Mechanical Di- 
vision of the defendant who was in the meat packing busi- 
ness. The scheduled shifts for the plaintiffs were from 
8:00 A. M. to 12 M.and from 12:30 P. Ml. to 4 3002 
During the period, however, the plaintiffs were required to 
report and be ready for work at 7:55 A. M. They re- 
ceived no compensation for the five minutes before their 
shift began. The employment contract in effect provided 


“Employees who are required to work over 8 hours 
in any one day * * * will be paid one and one- 
half times their regular rate for all such overtime 
hours.” 


The lower Court concluded that the five-minute period 
before the shifts of the plaintiffs began, constiuted activi- 
ties which were compensable by an express provision of 
the written contract and gave judgment for the plaintiffs. 
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On appeal, the Court, citing the Joshua Hendy case, 
held the activities compensable by contract, stating (172 
2 Aa 


“Defendant next cites the Portal-to-Portal Act of 
1947 and legislative history pertaining thereto as an 
absolute bar to recovery under this action. It raised 
this defense by its amended answer as well as by 
timely motions at the trial. Sec. 2 of the Portal-to- 
Portal Act provides that no employer shall be subject 
to any liability under the Fair Labor Standards Act 
on account of failure to pay overtime compensation 
on account of any activity unless such activity was 
compensable by either (1) an express provision of a 
written or nonwritten contract, or (2) a custom or 
practice in effect at the time of such activity. 


The employment contract with the union which 
represented all the plaintiffs, which was in effect dur- 
ing the period here in question, provided: 

‘Employees who are required to work over 8 
Howes taediysone day ~ ~*~ —* willbe paid one 
and one-half times their regular rate for all such 
overtime hours.’ (Italics added.) 


The trial court found that the plaintiffs were re- 
quired to commence their usual activities five minutes 
before the time defendant computed the start of their 
working day for payroll purposes. The court also 
found that the plaintiffs were required by the rule of 
the company to be dressed for work and punched-in 
by 7:55 A. M. Much of the work that they did im- 
mediately after punching in, such as receiving instruc- 
tions, drawing materials, going from the shop to the 
place of work, and carrying tools, was the same type 
of activity that they carried on from time to time 
throughout the day. It must be kept in mind that 
these plaintiffs were maintenance men, who might re- 
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main on one job all day, or who might go from place 
to place in the plant and participate in half a dozen 
jobs on any given day. 


In Joshua Hendy Corp. v. Mills, 169 F. 2d 898, the 
Court of Appeals for the Ninth Circuit reviewed a 
somewhat similar situation. At that plant the normal 
daily work shift was eight and one-half hours, less a 
half-hour lunch period. It was Engineer Mills’ duty 
to give almost constant attention to the boiler, which 
customarily prevented his taking time off for the 
lunch period. Nevertheless he was paid for only eight 
hours work per day. The labor contract in force 
provided that overtime compensation would be paid 


for all ‘work performed’ over forty hours per week. 
Tie courmneld: 


“« * * Tt is paragraph 4 of thé (commer 
which renders the Portal-to-Portal Act inop- 
erative. That paragraph, it will be noted, estab- 
lishes the work week at 40 hours straight time 
and 8 hours overtime and further provides for 
the payment of overtime for all “work per- 
formed” in excess of 40 hours per week. Mills 
performed 11 hours work in excess of 40 hours 
within the meaning of the phrase “work per- 
formed.” He was paid for 8 hours overtime 
only.’ 

We are bound by the finding of the district court 
that the plaintiffs were required to work five minutes 
in excess of the eight regular hours on each of the 
days indicated by the time cards in evidence (as com- 
piled in the stipulation). We conclude that the ac- 
tivities of the plaintiffs were covered by an express 
provision of a written contract, and that the Portal- 
to-Portal Act of 1947 is not a bar to maintaining 
this action.” 
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The Court, however, reversed on the application of the 


de mums doctrine. 


It is undisputed that the work of Appellants consisted of 
the performance of various types of duties. It consisted, 
without distinction, in actively performing some duty and 
of the duty of remaining on the premises in order to per- 
form any other duties integral to the general employment 
requirement. The work of Appellants was a bundle of ac- 
tivities, all of which taken together constituted the totality 
of what is designated ‘‘work.” Appellee cannot avoid its 
liability by arbitrarily removing from the category of 
work certain activities for which it did not desire to make 
compensation. We respectfully submit that Appellee has 
failed to point out where and in what manner the Joshua 
Hendy case does not govern and accordingly we submit 
that under the rule of that case Appellants are entitled to 
recover. They performed work in excess of 40 hours 
per week, which by the very terms of their contract was 


compensable at overtime rates. 


Appellee further founds its position on the assertion 
that a recovery by Appellants would be absurd. We have 
no desire to argue this point at this time, but we merely 
wish to point out that it has never been regarded, as far 
as we know, in the history of American labor relations, 
that “absurdity” is the proper descriptive term to apply 
to the recovery by employees for work performed for and 


for the benefit of employers. 
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IV. The Good Faith Defense. 


Appellee states that they have established affirmatively 
the defense of good faith made available to employers un- 
der Sections 9 and 11 of the Portal-to-Portal Act. 


It would be only repetitious at this time to discuss this 
phase of the case. There is fully set forth in Appellants’ 
brief at pages 39 to 49, a discussion of the nature of those 
defenses and their inapplicability to the Appellee. 


Of course, in view of the summary disposition given 
these cases by the Court below, there cannot be determined 
at this time the validity or invalidity of those defenses as 
put forth. However, we wish to direct the attention of 
this Court to pages 18, 19 and 20 of Appellants’ brief 
where the rule is stated that defenses under Sections 9 
and 11 of the Portal-to-Portal Act cannot be dismissed by 
summary disposition where the facts are put in issue by 
conflicting affidavits. 


Conclusion. 


It is respectfully submitted that Appellants’ position 
as set forth in their opening brief has not been destroyed 
by the arguments of Appellee and, under the appropriate 
rules of law as therein set forth, the Judgments of Dis- 
missal of the Court below should be reversed. 


Respectfully submitted, 


Davip SOKOL and 

PAcHT, WARNE, Ross & BERNHARD, and 
Isaac PAcCHT, 

BERNARD REICH, 

Henry ATTIAS, 


Attorneys for Plaintiffs-A ppellants. 


APPENDIX. 


One of the disputed issues of fact is the burden of the 
employment duties of Appellants. In Appellants’ Affidavit 
in Support of Motion for Partial Summary Judgment, it 
ieestated PR. 11/7]: 


“Because the plaintiffs were required on the prem- 
ises of defendant for 24 hours each work day as a 
condition of employment, and were not free to go and 
come as they pleased after their regular 8 hours 
work, but were required to hold themselves in instant 
readiness to serve defendant, the normal living of the 
plaintiffs was interrupted. The requirement that 
plaintiffs listen for the telephone signals and alarms 
at night, affected their night time sleeping hours and 
their normal living. 


If a qualified relief man was not available to re- 
lieve plaintiffs on their days off, they would have to 
remain on the premises 24 hours each day until relief 
was obtained. Sometimes this resulted in the plain- 
tiffs not having sufficient food available for a period 
of time and endangered the health of the plaintiffs 
and their families. 


In case of illness, since the plaintiffs could not leave 
the premises, they were dependent upon physicians 
of the defendant who came to the premises in 
emergency. 


Since some of the stations were located far from 
settled communities, the plaintiffs would have to do 
their shopping in larger communities on their days 
off, thus taking up a considerable part of their off 
duty time, on days when they were relieved. 


The purpose of the defendant’s rule requiring the 
plaintiffs to remain on the premises 24 hours each 


my) 


day, was for the sole benefit, convenience and neces- 
sity of the defendant. This is evident by the fact 
that if the plaintiffs were not available throughout 
the 24 hours, destruction of the defendant’s property 
would follow. Thus for example: A routine check 
of an ammeter will prevent the overloading of a power 
line. By transferring part of the power load to an- 
other line, damage is prevented to the line itself and 
loss of power to the customer. A regular check on the 
transformer bank may show the temperature danger- 
ously high. By checking, the operator may discover 
that the circulating pump is off. Failure to correct 
this may cause damage to defendant’s equipment. 
Routine checks of the meters might show them be- 
having erratically, and by thus checking the switches 
the station attendant may discover that the switch 
contacts within the switch bank were arcing. Failure 
to discover this might mean that oil would become 
hot and explode and set fire to the switch, dropping 
the load on the bank and thus putting a lot of con- 
sumers out of service. 


Ii the plaintiffs were not available to check the 
various instruments, transformers could be overheated 
and destroyed, causing loss in excess of $50,000, cost 
of some of the transformers. A loss of service re- 
sulting from the failure of any of the plaintiffs to 
perform their required duties would result in large 
property losses to the defendant. 


The plaintiffs’ presence on the defendant’s prop- 
erty 24 hours each work day is of vital importance to 
all industries in the area because even the failure to 
turn on street lighting would disrupt commerce.” 
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With respect to the disputed question of the contract of 
employment, said affidavit sets forth the following [R. 
118]: 

“Prior to the Fair Labor Standards Act of 1938 
the plaintiffs received only their salary for all of the 
aforesaid duties. By order issued by the defendant, 
euicimilemt lo. /\. Went Ito eliccesand through. 
out the period covered by this action, it was agreed 
that the plaintiffs would perform all of their afore- 
said duties and would be paid a stipulated monthly 
salary, and that in addition, plaintiffs would receive 
time and a half their hourly rate based upon a forty 
hour week for all hours worked in excess of 40 in 
any work week. The plaintiffs did, after December 
24, 1943, receive overtime pay at one and one-half 
times their hourly rate for work denominated by the 
defendants in their answer as ‘extraordinary or 
emergency active duty.’ ”’ 


In answer to certain of Appellee’s Interrogatories, cer- 
tain of the Appellants stated [R. 314]: 


“Answer to Interrogatory 80: The plaintiffs un- 
derstood that they were getting a salary for the work 
performed for the defendant, that the salary was 
based on forty hours of work each week and that 
they were to receive tune and a half their regular 
hourly rate for all hours worked in excess of forty 
hours in each work week. There was no reference at 
any time or at any place to active or inactive duties. 
There was never any distinction made by defendant 
between active or inactive duties. The defendant 
required the plaintiffs to perform their labors twenty- 
four hours a day. 


Answer to Interrogatory 84: The activity in which 
the plaintiffs were engaged to wait to answer 
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emergencies was compensable by custom and practice. 
Defendant contends that the active duties of the plain- 
tiff consumed not more than two or three hours a 
day; yet plaintiffs were paid for eight hours. Ob- 
viously, it was not for eight hours active duty for 
which plaintiffs were paid according to defendant, 
nor was it for any definite number of hours ‘actual’ 
work. Plaintiffs were being paid for all services re- 
gardless of the time of day when they were per- 
formed. This shows a custom and practice of pay- 
ing for the activity in which plaintiffs were engaged 
during the time spent in waiting for calls and 
emergencies.” 


In the Affidavit of Plaintiffs-Substation Operators, it 
Tersuateds pines, |: 


“The undersigned plaintiffs being first duly sworn, 
depose and say: that the oily agreement entered into 
by the substation employees and the defendant, South- 
ern California Edison Company, was that said em- 
ployees would be hired on a salary basis, were re- 
quired to remain on the premises twenty-four hours 
per day, and were to receive time and a half for all 
hours worked in excess of forty hours in each work 
week. 


In the hiring of substation help it was customary 
that prospective operators learned about the job and 
asked for employment on such job, usually going first 
to the division superintendent, who interviewed all op- 
erators first and then sent them to the main office. 
At the main office, nothing was said to substation op- 
erator that the work required only a few hours per 
day, or two or three hours per day. W Hativae 
stated was that the physical activities required eight 
hours per day and that each employee was required 
to remain on the premises for the balance of the six- 
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teen hours each day. This is confirmed by the fact 
that the defendant company required substation em- 
ployees to place on their time record only eight hours 
per day. Furthermore, the log entries show at least 
eight hours per day and frequently more. 


In answer to the afhdavit of J. D. Garrison, affants 
state Mr. Garrison did not say that the active duties 
required two or three hours per day. On the con- 
trary, Garrison informed substation employees that 
twenty-four hours each day was required of them. 


With respect to the affidavit of Short, he did not 
at any time say that the substation employees could 
do as they pleased either after or during their regu- 
lar work. No official of the defendant company at 
any time said that substation employees could do as 
they pleased. After eight hours the substation op- 
erators considered themselves free from routine 
duties but understood that they were still, for the 
balance of the 24-hour work day, in the employ of 
the defendant company. 


When employed the substation employees were in- 
formed that the job required twenty-four hours each 
day. Nothing was said by any officer, agent, or rep- 
resentative of the defendant that the job was the 
equivalent of eight hours of duty or less. There 
were eight day hours each day when the employees 
were required to take readings and stay at the sub- 
station proper on company duty. Only after such 
eight hours could they go to their home on the prem- 
ises. They were not free to do as they pleased dur- 
ing any part of said eight hours, or during the entire 
24-hour period of each work day. 

With respect to the failure of the plaintiffs to 
place on their time records the remaining sixteen 
hours each day as overtime, afhants state that the de- 
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fendant’s officers and agents informed employees not 
to put down such time on the time record. 


Affiants state that each work day they performed 
more than eight hours services for which they did 
not get paid. Plaintiffs were paid a monthly salary 
and were required to be on the premises twenty-four 
hours a day. They were instructed to put down only 
_eight hours per day on their time cards. Overtime 
for special emergency work was paid after eight 
hours per day. During the entire twenty-four hour 
period of each work day, plaintiffs who were em- 
ployed in the substations were subject to emergency 
calls and were required to wait for such emergency 
calls and to perform the other duties required of 
them by defendants.” 


In answer to Interrogator, Now 13 [ReZole 


“Have the plaintiffs Paul W. Cockrell, J. D. 
Borden, A. L. Honnell and Clarence C. Prinslow, 
or any of them, ever been paid anything whatever 
for being required, during certain days of the week, 
in case they did not go home after the end of their 
shift, or after going home left their homes, to ad- 
vise the switching center of a telephone number where 
they could be reached in case their services were 
meededuimethe event Of am enlerzency; 


Appellants answered as follows [R. 320]: 


“13. Yes. The employment agreement between 
the defendant and the Primary Servicemen provided 
that they would receive a monthly or weekly salary 
plus time and a half for all hours in excess of forty 
hours in each work week for all activities, including 
emergency and standby activity. See answer to 3.” 
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The evidence given in depositions of the Appellants 
manifest the existence of disputes with respect to material 
facts. In the deposition of Vernon B. Wert, it is stated: 


“Q. On what basis were you paid when you first 
began to work? A. I was given a monthly salary, 
my house and my electric energy. 

©. What were your instructions with reference to 
your Wours of work’ A. 1 cant remember that; 
however, the station that I first went to as a substa- 
tion operator was a one-man substation, and we were 
not to leave the property. It was our duty to do 
whatever was required of us, and that the statement 
by Mr. Dyer remains in my memory as having been 
‘The hours of employment are what the job requires.’ 

©. And you were required to stay there 24 hours 
a day, except on your days off. Is that correct? A. 
iat iserieht 

©. Has that been the continuous practice ever 
since that time? A. Yes. [Deposition, p. 4, lines 
7 to 24.] 

Q. Is it a fact that you have received certain 
overtime after 40 hours in the work week? A. We 
have. 

Q. Up to the time that the Manpower Commis- 
sion changed the work week to 48 hours. Is that 
eourect: 2. Lihat is right. 

Q. Despite that change, your regular work week 
has been 40 hours a week? A. It’s 40 hours a week. 

Q. It is 40 hours a week? A. Yes. 

Q. The only difference is that you get an extra 
eight hours of overtime? A. That is right. 

Q. Now, you stated that you did get some over- 
time, for instance, in answering those telephone calls 
that you mentioned? A. That is right. 
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©. How was that overtime based? On what 
method of computation? A. It was one and one-half 
times the average annual rate. 

Q. Wasn’t it the average hourly rate? A. The 
average annual hourly rate. I beg your pardon. 

Q. In receiving your pay, then, you considered 


that you were receiving pay for eight hours a day? 
Ae nat is sright 


©. Nevertheless, after you worked your eight 
hours a day, you did remain on duty. Is that cor- 
rect? A. I remained on call, on the job. 

QO. On the job? A. Yes.” [Depositiongipas7- 
Ime: 22, throughs. 39) linens) 


In the deposition of Eugene L. Ellingford, it is stated: 


“Q. Which one of those men told you about the 
work of being a substation operator? A. Mr. Gar- 
rison, Mr. L. L. Dyer, Mr. W. LL. Dyer andev ine 
ie Steck: 


Q. They all told you the same story? A. That is 
COLKECE. 

QO. What did they tell you about the job, the 
nature of the jobr <A. They told me that I would 
be subject to anything that might be required; that 
I would be required to put in 24 hours a day; and 
that not to become discouraged because it was their 
policy to move the men up as they got the oppor- 
tunity.” [Deposition, p. 3, line 23, through p. 4, 
line 9. | 


In the deposition of M. E. Roach, it is stated: 


“Q. What were your hours supposed to be? A. 
7:30 to 4:30 with an hour for lunch. 

©. What do you base your claims for overtime 
on? <A. I don’t understand the question. 
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QO. Well, you are suing for a claim of overtime 
which you haven’t been paid for. On what do you 
base that claim? A. I call it standby time. 

©. Well, tell me on what you base that? A. I 
was there on the property. I had to live on the prop- 
erty. I couldn’t go and come as I pleased. 

Q. Did you have any work keeping up the yard? 
A. Very little. There was a utility man there that 
done most of it. 


©. So, as I understand it, your regular hours of 
work were 7:30 in the morning to 4:30 in the after- 
noon, with an hour off at lunch? A. That is right. 


©. You have given us your estimate, which I 
won’t repeat; and instructions were when you finished 
up you were to go into this machine shop and assist 
the man therer A. That is right. 

QO. Now, why didn’t you leave the property at the 
end of your day at 4:30? A. I was told when I 
went there it was a 24-hour job, and I was to stay 
Phene, 


QO. Who told you that? A. I was told by A. J. 
Robertson, deceased. 

OQ. What position did he haver A. He was 
superintendent of hydro generation in the San 
Joaquin Division.” [ Deposition, p. 8, line 14, through 
p. 9, line 17.] 


In the deposition of H. L. Anderson, it is stated: 


“OQ. When you were hired by Mr. Short as an ap- 
prentice, what did he tell you about the job? A. He 
told me that the job would necessitate my staying on 
the property 24 hours a day; in relieving men in one- 
man substations it would be necessary to drive to a 
substation and arrive there at 8:00 o’clock in the 
morning, and remain there until 8:00 o’clock on the 
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morning that my relief was finished; that the job 
would ultimately lead into one-man substation op- 
erator, or station attendant, as they were called; that 
I would live on the property, then, and have a cottage 
on the property, and be required to stay on the prem- 
ises 24 hours a day until my scheduled day off, when 
the relief man would come in and relieve me and take 
over for that 24-hour period. 

Q. Did he tell you anything about the duties on 
the job as a substation attendant? A. Yes. “He 
told me that the duties entailed keeping up the 
grounds and equipment, trip testing, routine switch- 
ing operation, and emergency switching operations. 

Q. Did he tell you anything else about the job that 
you can recall? A. That is about all. 

Q. Was there anything said about salary? A. 
Noes, 

Q. For substation attendant? A. Yes. 

Q. What was said about that? A. He said that 
the starting salary would be $120.00 per month. 

QO. What was that to cover? A. Well, that was 
my wages for the job. 

QO. The whole job? A. Uh huh.” | Deposition, 
p. 3, line 18, through p. 4, line 24. | 


